AGENDA
ORMOND BEACH
BOARD OF ADJUSTMENT AND APPEALS

July 11, 2018
ORMOND BEACH CITY COMMISSION CHAMBERS
I.

ROLL CALL

II.

APPROVAL OF THE MINUTES
A.

III.

7:00 P.M.

June 6, 2018

NEW BUSINESS
A. Case 2018-086: 1001 North U.S. Highway 1, Appeal of permit denial of
the Chief Building Official.
This is an appeal by Sandra L. Kanemitsu, property owner of the Tomoka Boat
Club, LLC, of permit denial by the Chief Building Official for the re-construction
of a billboard located at 1001 North U.S. Highway 1, the Tomoka Boat Club,
permit #BP18-00002996.

IV.

OTHER BUSINESS

V.

PUBLIC COMMENTS

VI.

ADJOURNMENT

MINUTES
BOARD OF ADJUSTMENT
June 6, 2018

7:00 p.m.

Commission Chambers
22 South Beach Street
Ormond Beach, Florida

I.

ROLL CALL
Members Present

Staff Present

Stan Driscoll
Brian Nave
Tony Perricelli
Roger Strcula
Dennis McNamara

Steven Spraker, Planning Director
Laureen Kornel, Senior Planner
Ann-Margret Emery, Deputy City Attorney
Melanie Nagel, Minutes Technician

II.

APPROVAL OF THE MINUTES

A.

May 2, 2018 Minutes
Mr. McNamara asked if there were any corrections to the minutes. There being
none, vote was called, and the minutes were approved.

III.

NEW BUSINESS

A.

Case No. 2018-068: 7 Palmetto Dunes Court, Driveway Variances
Ms. Laureen Kornel, Senior Planner, City of Ormond Beach, stated this is a request
for two driveway variances at 7 Palmetto Dunes Court. One is for the driveway
width and the other is for the driveway setback. Ms. Kornel displayed an overhead
view of the subject property showing the relationship between the existing
driveway, the house and the 4-car garage in the back. To the left of the subject
house is 9 Palmetto Dunes Court, and the 4-car garage which was built in 1976 use
to belong to 9 Palmetto Dunes Court when this area was originally farmland before
the Pine Trails subdivision was platted.
Ms. Kornel stated that the property is zoned Suburban Residential, and the house
that the applicant lives in was built in 1997, and the applicant purchased the home
in 2013 without paved access to the detached garage in the back. There is a distance
of 11.6’ between the south side of the house and the property line. The first variance
exhibit outlines the driveway width variance. The Land Development Code
requires the driveway width for a double car garage to be 15’. The applicant is
requesting to extend the existing driveway at a width of 8.5’ for a length of
approximately 84’ from the existing driveway back to the attached garage. The
requested variance would be for 6.5’ to the required 15’ driveway width.
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Ms. Kornel continued that the second variance is for the driveway setback. The
Land Development Code requires driveways to be no closer than 3’ to the property
line. The applicant is requesting to extend the existing driveway at a 1.5’ setback
for roughly 60’ along the south side of the house. The requested variance is for
1.5’ to the required 3’ driveway setback. The applicant does have signatures from
abutters and Ms. Kornel is not aware of anyone objecting at this time. Staff
recommends approval of the variances as stated in the Staff Report and the
applicant is here if the Board has any questions.
Mr. Nave asked if the signatures were from the property owners to both sides of the
applicant, as opposed to across the street. Ms. Kornel stated there were letters of
support from both abutting neighbors on each side and the HOA. Mr. Nave stated
that on variance exhibit 1, he sees an inconsistency at the bottom of the proposed
blue area, and where it would meet the existing driveway. Will the new drive be
flush with the edge of the present drive, or will there be the little offset?
Mr. Greg Ward, applicant, stated that they would like to bring the pavers down and
make the width match. Right now, the original driveway that was done in 2014, is
at the 3’ setback. When they put in the new driveway, they want to blend it into
the existing driveway so it looks like they belong together.
Mr. Nave asked if the variance would allow them to bring the new drive all the way
out, despite what it is showing. Ms. Kornel stated that the way the variance was
written, that it would be for roughly 60’, so she believes it would be covered. Mr.
McNamara stated that the front portion of the drive is paved already. Ms. Kornel
stated that was correct. Mr. Ward stated that they had done that side portion in
2014. Mr. Nave asked Mr. Ward if they were going to bring the blue edge flush
with the edge of the cement. Mr. Ward stated that they would like to extend it down
and make it blend together.
Mr. McNamara stated that in the application, pavers were mentioned. Is the
applicant planning on using pavers or concrete? Mr. Ward stated that they would
like to use pavers, since they have already put them back by the garage and created
a little sitting area. Mr. Nave asked if there would be spacing, with dirt, between
the pavers. Mr. Ward stated that was correct. Mr. Strcula stated that they are
individual stone units. Mr. Ward stated yes, individual stones, not anything
stamped.
Mr. Driscoll asked if the applicant was currently using the area as a driveway, but
it just isn’t paved. Mr. Ward stated that he is using it as a driveway now, but the
problem is in the wet weather, he has a couple of tool carts that he can’t get through
there at all.
Mr. Driscoll asked Ms. Kornel if this were a one-car garage, what does the code
call for, as far as the driveway width? Ms. Kornel stated 10’. Mr. Strcula asked if
there was any mechanical equipment on that side of the house. Mr. Ward stated
no. Mr. Driscoll did ask about the water well. Mr. Ward stated that yes there is a
well that sits next to the garage, and that is why they want to leave the gap between
the garage and the driveway.
2

Mr. Nave asked if the applicant was planning on storing any vehicles or equipment
on the driveway. Mr. Ward stated that they do not plan on storing anything on the
driveway.
Mr. McNamara stated that the garage itself is set back quite a distance from the
front of the lot. You hardly notice it from the road unless you are looking for it.
Mr. Nave asked Deputy City Attorney Emery, if the board approves this with the
restriction that he not be allowed to store equipment or vehicles on it, can that be
included in the variance. Attorney Emery stated that it doesn’t need to be included
because it is already precluded by our code.
Mrs. Ward stated that the pavers will make it look much nicer. Right now her
husband drives across the lawn to get back to the garage. Mr. McNamara stated
that the functionality would improve quite a bit. Mrs. Ward stated that is the reason
they bought the house, because of the additional storage in the back garage.
Following discussion, Mr. Nave moved to approve both variances, to also
include minimal tapering to bring the existing concrete drive in line with the
pavers. Mr. Driscoll seconded the motion. Vote was called, and the motion
unanimously approved (5-0).
B.

REHEARING REQUEST - Case No. 2018-061: 664 John Anderson Drive,
Staircase Height Variance
Mr. Steven Spraker, Planning Director, City of Ormond Beach, stated this is a
rehearing request for a variance that was denied at the May, 2018 meeting. In the
board packet are the rules for procedure for the 2018 Board of Adjustments and
Appeals. It is up to the board whether they would like to hear the rehearing request.
The first step is for the chairman to entertain a motion and then the board is allowed
to take input from the applicant, the board, city staff or the city attorney.
Mr. Nave stated that the rehearing criteria states that no new evidence whatsoever
will be considered. If the applicant came before the board and offered them proof
that the grading is higher on the other side of the house, and show them that the
house could be built on the other side of the road, would that be considered new
evidence. Attorney Emery stated that it is her legal opinion that the board should
grant the rehearing because of the procedural defect that occurred in the last
meeting. If you allow the rehearing, then it can proceed as if it had never been
before the board.
Mr. Nave again stated that in 11.2.3 it states that no new evidence will be
considered, so he wants to know what he is missing. Attorney Emery stated that
the applicant can make a presentation now and state why they would like to have a
rehearing now. This is where they would state that they didn’t get a chance to say
some things, as opposed to someone else who might come without a due process
issue who may be arguing new evidence. Mr. Nave stated that his point is that he
made it really clear that we need to have criteria to approve it. If they found some
criteria, then he would like to see some evidence that the criteria is true and then
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listen to it. Is it new evidence or not is the question. Will they be allowed to present
new evidence? Attorney Emery stated that they can present that if the rehearing is
granted. Then they would have the opportunity to do that. Mr. Nave stated that he
would need to see some proof of the grading and how you could build the other
side to conform. He would be very interested in hearing that.
Mr. McNamara asked if the applicant would like to address the board with reasons
for a rehearing. Mr. David Thomas, representative of the design firm for the
project, stated that he had taken some additional pictures of some of the other
properties that had been mentioned at the last meeting. He took the pictures to give
the board a little more visual evidence in support of the project.
Dr. Kirit Bhalani, applicant, stated that at the last meeting, he had raised his hand
to speak because he felt there was a misunderstanding from one of the board
members. That member thought that they were completely changing the structure,
and they are not. They had a few meetings with the city staff and the change was
made to the plans to start construction. At that time there was discussion that when
the time came, they would go before the board and try to get a variance. Mr.
Bhalani wanted to address the issue, but didn’t get a chance before the public
meeting was closed. He raised his hand three different times to speak, but was not
allowed the opportunity.
Mr. McNamara stated that it is obvious that the applicant wants a rehearing, and it
is also the recommendation of city counsel to allow a rehearing, to clarify a lot of
points regarding the case. Mr. Nave stated that the motion needs to come from the
prevailing side. He wants to make it absolutely clear that there is criteria in the
Land Development Code, and if there is a motion, the applicant has to come back
with reasons that will support a change to the decision. Mr. McNamara stated that
everything has to be clarified, because there was quite a bit of confusion between
board members, the city attorney and the applicant.
Mr. Strcula stated that he was not at the hearing the previous month, but he
would like to make a motion to reconsider the hearing. Mr. Nave asked if Mr.
Strcula was allowed to do that. He thought the motion had to come from the
prevailing members. City Attorney Emery stated that Mr. Strcula could make
the motion. Mr. Perricelli seconded the motion for the rehearing. Vote was
called, and the motion for a rehearing was unanimously approved (5-0).
Mr. McNamara stated that the motion for the rehearing has been granted, and since
there is a member in attendance who was not at last month’s meeting, asked Mr.
Spraker to give an introduction to the case.
Mr. Driscoll stated that before the board continues, he would like the attorney on
record to state that according to procedure that only those that voted on the
prevailing side can vote on the rehearing. Attorney Emery stated that anyone can
consider it and make a motion. Mr. Nave stated that he read the rules that were sent
to them, and unless he is remembering it wrong, it specifically says what Mr.
Driscoll is stating. Mr. Nave continued that in Section 11.1 it states for
Reconsideration, that once a motion has been adopted, the Board may reconsider
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that matter at the same meeting, provided a motion to reconsider is made by a
member who voted with the prevailing side. Mr. Spraker stated that is for
Reconsideration, not a Rehearing. Mr. Spraker explained that a reconsideration is
when you are actually at the same meeting, and a rehearing is requested after the
meeting is done and the applicant comes back in a separate application. They are
two separate actions.
Mr. Driscoll stated that this is a motion to rescind, since we are not at the same
meeting, and takes a two-thirds majority. He just wants to be clear on this because
the instructions he received says that the board follows Roberts Rules of Order, and
we should follow the rules, and this one is free-wheeling a little bit. Attorney
Emery stated that the board can talk about that another time, if that is o.k.
Mr. McNamara stated that he agrees that it is two different scenarios, and requested
Mr. Spraker to continue.
Mr. Spraker that this is a variance request for 664 John Anderson Drive for the
height of the staircase. The property was originally part of two lots that were
subdivided into three lots - 664, 670 and 704 John Anderson. The applicant went
through the building permit process and sought a flat roof home, including the
staircase. During the building permit review, there was a denial based on the
maximum 30’ height of the staircase tower, so the applicant amended their
application and proposed a pitched roof in which the average height of 30’ would
be allowed. So that is the approved building permit elevation.
Mr. Spraker continued that the variance application is only for the staircase tower
which is approximately 150 sq. ft. in the center of the site. Our Land Development
Code requires a 30’ height limit, and they are proposing a 35’ height limit. The
staircase tower is located in the center of the site and the building does step down
from a two-story structure in the middle of the property to a one-story structure
along the property line.
Mr. Spraker stated that within the Staff Report, there is an analysis of the pitch roofs
and flat roofs. The pitched roofs are allowed to have a greater height, because the
height is measured at the mid-point between the lowest and highest roof. The city
has done one other height variance in 2013 for 51 Ocean Shore Blvd. That variance
acknowledged the struggles of flat roofs and how they are measured. It is not a
common occurrence, in terms of flat roofs having issues with building setbacks, but
it does occur from time to time, which is why it is before the board as a variance.
Staff has analyzed the conditions for the variance, both for and against. The
applicant is here to address the board. Staff did recommend approval and there
have been no changes in the Staff Report since the original project was presented
to the board.
Mr. Driscoll asked if the neighbor to the south has filed an objection. Mr. Spraker
stated that he sent them the minutes from the last meeting, the Staff Report, the
Rules of Procedures and we have not heard back. Mr. Driscoll stated that he thought
he saw something in the recent packet that they received, that the neighbor had
objected. Mr. Spraker stated that the Staff Report hasn’t changed. At the very
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beginning of the process there was correspondence that they were opposed to any
height variance. There has been no written objection presented to staff. Mr.
Driscoll stated the Mr. Spraker just said that they objected to any height variance.
Mr. Spraker stated that the neighbor asked why would the city approve a height
variance, and staff explained why they supported it, because it is in the center of
the site, the fact that it doesn’t block view corridors, and the fact that it has no
negative impacts on surrounding properties. We gave him the opportunity to
provide a letter of objection, or they could have been present to address the board
in May. Staff provided them with the same Staff Report that the board received.
We have given them opportunities to object and they haven’t provided anything to
city staff. Mr. Driscoll stated “other than their original communication.” Mr.
Spraker stated that it was not an objection to this variance, but a general objection
to any height variance.
Mr. Nave asked Mr. Spraker if the neighbors were sent the minutes from the last
meeting. Mr. Spraker stated that he sent them the entire packet, the same as what
the board received. Mr. Nave stated that the neighbors are under the impression
that the variance was not granted. Were the neighbors told that there was going to
be a re-hearing request? Mr. Spraker stated yes, they knew that the variance was
not granted, and they received the same packet that the board has in front of them.
It was sent to them on Thursday, May 31. Mr. Spraker stated that the applicant has
spoken to the neighbors, and he said that at the last meeting also, so he can detail
the interaction with the neighbor.
Mr. Nave asked if the letter that was included with the packet, was the reason that
they wanted to be reheard about grading across the street, and is there any proof
that the grading across the street would allow them to build this. Do we have any
numbers or is this just what somebody is saying? Mr. Spraker stated that all houses
have to be at least 1’ above the base flood elevation. The struggle on river front
lots is that they are already low. Mr. Nave asked if there are any numbers that show
that across the street they could build this house. Mr. Spraker stated that there has
been no research by city staff on any other property. Mr. Spraker is speaking in
general that if the property is already above the base flood elevation, they can go
down into the ground, thus modifying their overall height. That is a general
statement throughout the entire city of Ormond Beach. Mr. Nave stated that he
understands the concept.
Mr. Driscoll stated that Mr. Spraker had previously stated that the height restriction
is 30’ from finished grade. Mr. Spraker stated that was correct. Mr. Driscoll asked
if it says anything from the neighbor’s house, or from the house across the street,
or from the highest point of land down at the end of the block. Or does it just say
“finished grade on that lot.” Mr. Spraker stated that the definition in the Staff
Report says “finished grade.”
Mr. Strcula stated that he was going through the Land Development Code trying to
look at other solutions or possibilities. Everything in the Staff Report calls it a
staircase tower. Would it be considered an attached services, as part of the
building? Mr. Spraker stated that it would be considered as part of the overall
building height. Mr. Strcula asked what would differentiate it from a tower for an
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elevator, where it would have to go above the roof line. Mr. Spraker stated that in
a flat roof, they would consider the elevator shaft as the top of the structure, and
they have done that in other cases. Mr. Spraker stated that without doing a lot of
research, he thinks that previous codes had exemptions for accessory, ornamental
and decorative features. But that exception is not in the current code.
Mr. Strcula stated that there was also a reference to it being part of an antennae or
communication equipment, so if he were a Hamm radio operator and it was part of
his equipment and he had an antennae there, would it be allowed? Mr. Spraker
stated that staff would not make that interpretation.
Mr. McNamara stated that he has done some recent research regarding that same
item. It is his understanding that the new building code has some exemptions to
height limitations, and some of the exemptions include towers, spheres, steeples
and other roof structures, and they shall not exceed 20’above the building height.
He takes this to be open to interpretation, and they could consider the staircase as a
design element. It has no habitable living area in it, so it cannot be considered a
third floor. That is his position on the matter, which he wasn’t aware of at the
previous meeting, but after research, he discovered this information.
Mr. Nave asked if that was in the current building code. Mr. McNamara stated that
it is in the 2006 Florida building code. Mr. Nave asked Mr. McNamara if he
thought that maybe they were talking about ornamental structures. Mr. McNamara
stated that this is somewhat ornamental in design. Mr. Nave stated that he does not
interpret it as ornamental. Mr. McNamara stated that it is a design element similar
to a steeple.
Mr. Driscoll stated that it is a staircase providing access to a third floor roof deck.
He doesn’t think that is ornamental. That is how they get to the roof deck, is up
those stairs. Mr. McNamara stated that they have staircases to steeples too.
Mr. McNamara asked if the applicant or architect would like to address the board.
Mr. Thomas stated that he is not an architect for the company, but he is the owner
of the design company. He would like to address some of the issues that were
discussed earlier, and that is why he went and took some additional pictures. As
Mr. Spraker explained earlier, the typography of some of the homes along the east
side of John Anderson Drive is a little higher. They were going to slide the house
forward, but due to taking the average of the front setbacks of the homes in the
immediate area, they had to push the house back on the property. The further they
had to move the house back, the higher the house had to come out of the ground.
So, that messed with the finished grade.
Mr. Thomas continued that they are within the setbacks, but they can’t raise the dirt
on the side of the property without running the retention wall down the sides of the
property, causing more cost to the homeowner. They had to pitch water away from
the home, and then pitch it toward the back or toward the front. So, on an average
the home is coming out of the ground about 36”. They raised the courtyard on the
front of the property to help get the water away from the home. So, they did have
to come up 36”. The house right across the street, which is under construction, has
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four steps from the front door going down into the living space, and also has steps
going up to the backyard from the first floor living area. They cannot do something
like that on their property because they had to come up out of the ground for the
first floor.
Mr. Thomas stated that they did submit their original plans with a flat roof on the
tower, but when they hit the height limit problem, they did submit plans with the
pitched roof so that they could get started on the property, so at least the ground
work could be started. They knew that they had time to apply for the variance. But,
now they are at the point of working on the tower and the property hasn’t been
worked on for weeks, waiting for this hearing. They are asking for leniency from
the board on this and ask that the variance be granted. If they could have brought
the home closer to the street, they would not have needed 5’, but may have been
closer to 3’.
Mr. Thomas continued to show pictures of other homes on John Anderson Drive.
The first picture is 170 John Anderson Drive, which is a two story home with a
staircase tower very similar to the applicants. The tower is way over 30’. The next
picture is 66 John Anderson Drive and their tower is a little bit lower, but the tower
in the center of the home is a recurring theme. The next property is 542 John
Anderson Drive which has a two-story structure right up to the front of the setback.
They have a gable on the two-story garage area and the gable on the entryway. That
is a flat-faced wall, and not a pitched roof facing the street. By putting the flat roof
on the front of the applicant’s home, we are not being inconsistent with anything
that is being built on John Anderson Drive.
The last picture that Mr. Thomas showed the board is their property as of today. In
the picture you can see how far back the tower is from the road. The tower is
presently built to where it has been approved, and construction is presently stopped.
The walls on both sides are up to 28’. Overall the house is under the height limit
by 2’. The home has been condensed by taking 4” out of the floor system and 8”
out of the second floor and they did lower the parapet walls to minimize the overall
appearance of this property. The reason for the pictures, this house is not being
inconsistent with anything else being built on John Anderson. Several staircase
towers go above the required code roof height.
Mr. Nave stated that Mr. Thomas made a couple of statements about the grading
being higher, and the roofs being higher, because obviously they look higher. Mr.
Nave asked Mr. Thomas if he had any measurements, or is he just saying that they
look higher. Mr. Nave questioned the grading being higher across the street, but
does Mr. Thomas have any numbers or anything to prove this. Mr. Thomas stated
that he doesn’t have the typography of the land, but you can stand and see that it is
higher. Mr. Nave asked about the properties on the west side of the street, are they
significantly higher than the applicant’s property, or are they all about the same.
Mr. Thomas stated that the typography is probably about the same. The grades do
go up and down, and the homes weave in and out, because some of the lots are not
as deep. On the first picture at 170 John Anderson Drive, you can see the window
heights, and you can tell that each floor is about 10’ tall, and you can see the
additional height for the roof. The roof heights beside the tower probably fall
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within code, but the tower does not. It is pretty obvious. Mr. Thomas has been in
this line of work for about 20 years, and he can look at window heights and tell how
tall this home is.
Mr. Nave stated that his dilemma is that this house has the same kind of floors, and
the same rules, and he is looking for some kind of reason for this property to be
different. The reasoning can’t just be because this house is higher. Mr. Nave has
to see something that tells him that this property is unusual and it is deserving of a
variance. As he said before, he thinks it would look a lot better with the flat roof,
but he is looking for a reason for the variance. Without the approval of the
neighbors on either side, that bothers him. And not meeting any criteria bothers
him. There were a couple of weeks’ time to come up with some numbers, which
Mr. Nave had hoped they would have, but they didn’t come up with any.
Mr. Thomas stated that they do have the approval of the neighbor across the street,
and that is the gentleman who will be looking at this tower every day when he
leaves his home in the morning. He did sign a letter of approval. The gentleman
to the south of the property had a conversation with Mr. Thomas, and he was more
worried about the garage sticking out so far. Mr. Nave asked if there was a copy
of the letter from the neighbor across the street. Mr. McNamara stated that it was
in last month’s packet.
Mr. Driscoll stated that we had covered this in the last meeting, but this is all strictly
down to a design consideration. There is no functional reason, other than it looks
nicer, to have the higher roof there. Mr. Thomas agrees that it looks nicer, but the
home was designed from the art deco layout of the hotels down in Miami, and the
center tower comes from this modern design. With the tower, it is all glass, and it
has separation between the floor and a suspended staircase. It is a piece of art, and
why it was designed that way.
Mr. Driscoll stated that he wanted to reiterate that the reason the applicant is asking
for the variance is because they want to do a different design. Mr. Thomas stated
that it was the original design that they submitted. Mr. Driscoll stated that they
aren’t applying for anything across the street or next door. Mr. Thomas stated that
Dr. Bhalani and his wife have owned the property for 30+ years and they love the
view from the property. They did not want to sell the land and build somewhere
else. The wanted to build on this property, and they knew that the further back on
the property that they had to build, they had to come out of the ground further with
more block and more fill dirt. They tried to get it closer to the street, but code stated
that they had to do an average of homes, which pushed the home back on the
property. The house has been condensed as much as they can.
Mr. Nave stated that maybe Mr. Thomas can explain something about the grading.
He has taken the interpretation that the measurement is from the grading right next
to the house. And Mr. Thomas is claiming that if the home was further away and
was dug down that somehow the distance from the ground to the roof would be
different. He does not understand that. Mr. Nave stated that Mr. Thomas is making
a case that if this house were somewhere else he could build it, and Mr. Nave does
not believe him. Mr. Thomas explained that they could build the foundation down
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deeper in other locations. Mr. Nave asked if the grading requirement is to the
bottom of the foundation of the house. Mr. Thomas stated that they measure to the
finished grade. Mr. Nave asked why couldn’t they have just dropped the house
down deeper into the ground. Mr. Thomas stated that the finished floor has to be a
certain height above sea level.
Mr. Strcula asked for verification on the elevations on the site plan and the flood
zone, and then stated that he understands what had to be done with the raised grade
on either side of the property and the roadway grade on John Anderson. Mr. Strcula
went out and looked at the structure and it is obviously elevated. But, he
understands that they have to have drainage running away from the house, which
he would have done the same thing. At least the flood zone issue is not a problem.
Mr. Strcula asked if the entry into the house was a step-down, or flush. Mr. Thomas
stated that it was flush going into the house, and there are a couple of steps up to
the front door.
Mr. McNamara stated that he has built three-story homes in Ormond Beach himself,
and the height is up there, but with the pitched roof they are permitted. The only
hardship is the flat roof. The height of the building isn’t going to change at all. Mr.
Thomas stated that the peak of the approved pitch roof is the same height as the flat
roof. They will just be leveling it out.
Mr. Driscoll stated that he had a question for Mr. Spraker. On the supplied pictures
that were give the board of 66 John Anderson and 170 John Anderson and 542 John
Anderson, can he assume that building permits were pulled and that these were to
code with their height requirements. Mr. Spraker stated yes, they would have done
the average of the highest roof of the highest point to the mid-point. Mr. Driscoll
stated that he gets the sense that the board would like to help him figure out a way
of doing this, without saying, ”Go ahead and build a 35’ foot roof,” because that
then opens the flood gates. It would be an issue and right now, in this city, the
citizens are not inclined to go for any messing around like that. If there was some
kind of design trick, there has to be a way to do this without the board saying that
you can go higher than 30’.
Mr. Nave stated that if they could prove that this lot was unusually low, or could
give the board something. Mr. Thomas stated that the fact that they had to come
out of the ground 36” proves that the property was low. Mr. Nave stated that
doesn’t prove that they are any lower than the house next to them, or any other
house on that side of the road. Mr. Thomas stated that when the code changes
again, the next house will have to be even higher than what they are.
Mr. Driscoll stated even if the requirement was to bring it up 10’ above the mean
flood elevation, when you are now up to 10’, you still are restricted to 30’ above
that new finished grade.
Mr. McNamara stated that the city staff gave very good reasons in their Staff Report
for the variance. When he re-read the report, he agreed with all of the city’s reasons
for the variance. There are obviously reasons against it too. Basically any
riverfront lot, the view corridor is the main concern. With this tower in the center
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of the house, the view corridor isn’t impacted at all. The neighbors haven’t
addressed the issues. The Florida building code gives exemptions for towers now.
And this is really the kind of building we would love to have in Ormond Beach.
So, he doesn’t see any reason to deny this.
Mr. Nave stated that all of the reasons for the variance are strictly related to how it
looks. They have nothing to do with it being a unique property, a hardship or
anything like that. Only that it looks better and is part of a design element. Mr.
McNamara stated that he agrees it is a grey area, but this board can address those
grey areas. That is what we are here for. If it was cut and dry, they would have
figured it out in the building department.
Mr. Strcula stated that he was reviewing the minutes from the previous meeting,
and Mr. Spraker had mentioned that there is an existing structure that was built at
a 35’ height with a flat roof. Is this something that was recent? Mr. Spraker stated
that it was a variance that was approved in 2013 for the entire house at 35’.
Basically the thought process when that variance was going through was how the
height was measured vs. the pitched roof, and basically the overall impact of that
house vs. the pitched roof, which has a greater overall height vs. the flat roof. There
have only been within the last 15 years, two variances related to flat roofs. So, it is
an uncommon occurrence and that is why the Board of Adjustments is here – to
take into account these unique situations. Mr. Spraker stated that he doesn’t think
they want to amend the code to raise the flat roof height to 35’. He doesn’t think
that would serve anyone’s purpose. There have only been two applications that
have gone through this process. So, in staff’s vision, this is a relief valve for a code
provision that may not be valid in all cases. This is a unique condition based on the
site, based on development, based on the impacts of surrounding property owners,
where the height variance is located on the property, and those are all the factors
that go into reviewing a variance. In the overall consideration, we can argue for or
we can argue against, and we can give strong arguments for either one. But, it is
up to this board to review all the different ingredients and then come up with a
decision.
Mr. Nave asked where the other variance was for. Mr. Spraker stated a home on
Ocean Shore Blvd. Mr. Nave stated that it wasn’t on John Anderson. Mr. Spraker
stated no, but it was for a flat roof that has an overall building height of 35’ for the
entire structure, approved in 2013.
Mr. Strcula asked that if the average pitch of the roofs were within the code, this
house would be fine. Mr. Spraker stated that this is a typical pitched roof with a
36’ overall height. If you are looking for key aspects in what this project did,
basically they stepped the height down as they went toward the neighbors. They
went from a two-story in the center, to a one-story along the property line. The
building is pulled forward, so as to not impact the view corridors along the rear.
The staircase is in the center of the structure, so again it will not impact view
corridors. So those are all the ingredients that the board can choose to consider or
not consider in their decision.
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Mr. Nave stated that looking at the average, they could have made the roof bigger
and higher, and still had the average height lower. They just would have had to
make the roof bigger. Mr. Spraker stated that they would have had to have pitched
the roof to gain the average. Mr. Nave stated that he is looking at the pitched roof
that they have now and it is this big (demonstrated with his hands), so if they had
made it this big, could they have made it higher, because the average is so much
lower. Mr. Spraker stated that if they got the numbers to work, yes. Mr. Nave
stated there are a lot of solutions other than just going higher. Mr. Spraker stated
again, looking at the overall impact and the overall height, and the design of the
structure, which is an art deco building, which has flat roofs, and basically the code
is saying that you have to measure to the top of any flat roof. Maybe it should only
be to the primary flat roof. Maybe there should be a hundred different variations,
but based on the limited number of projects that run into this issue, there hasn’t
been an amendment. The relief valve has been through the Board of Adjustments
and Appeals.
Dr. Bhalani, stated that first of all, he appreciates the board accepting this re-hearing
of the case. He just wanted to make some clarifications that were discussed from
some of the board members. Number one is that they did not change. At the last
meeting the one gentleman kept saying that they had changed their mind. They did
not change their mind. The original design had the flat roof and was submitted to
the city. When they went to pull the permit, at that point the discussion came up
about the flat roof height. Not to delay the construction, they re-designed the tower
with a pitched roof, and then decided to come back for a variance. Either way,
there is access to the roof. Either way it has a height of 35’. That part of the west
side is approved by the city. They could not meet code, so it had to be brought to
the board, to have mercy on them to allow the change. They are only asking for
the partial structure, which is more of an architectural ornamental structure. It
doesn’t change anything for getting access to the roof.
Dr. Bhalani continued that the second thing is that there are approved structures by
this board, over 35’ in the past. And they have been built in the city of Ormond
Beach. It shouldn’t matter if it is Ocean Shore Blvd. or John Anderson Drive, or in
Tymber Creek. If you are talking about average height, their house has a 28’ ceiling
or roof, which is way below the normal height. The back side of the tower is already
approved at 35’.
Dr. Bhalani stated that last, but not least, the person who might have anything to
say about blocking their view would be the gentleman in the front, and he has
written a letter which has been submitted. The south side neighbors were not
objecting to the two-story house, but to the garage in front and why it wasn’t put
on the other side. So, there is no objection from the neighbor. This is more of his
explanation, and he is requesting a blessing from the board to see that this is not the
first time. The city is limited because of the code issues, and that’s why the variance
has been applied for.
Mr. Joe Murcola, 704 John Anderson Drive, stated that he wants to emphasize his
strong objection to the variance. He has never signed off on this, and the neighbor
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to the south has not signed off on it. It would be a mistake to grant a variance based
on aesthetic reasons.
Dr. Bhalani stated that he has no problems with anyone objecting, but his structure
is three houses away from Mr. Murcola’s property, and the staircase is in the front
elevation, not the side elevation to block anyone’s view. If it is personal opinion
by one person, that should not be considered by the board.
Mr. McNamara closed the public meeting and asked for discussion from the board
members.
Mr. Nave stated that he will once again say that the board is given criteria to
approve variances. As much as he loves the design of the property with the flat
roof tower, it doesn’t meet any of the criteria for a variance, and has been strongly
objected to by the adjoining neighbors.
Mr. Driscoll stated that he might be a little wordy and it might be redundant, but
government has laws that are written. Chapter 1, Article 2, Section 1-16 (d2) of the
Land Development Code states that “The board of adjustment and appeals shall
determine whether the needs of the proposed variance arises out of physical
surroundings, shape, topographical condition or other physical or environmental
conditions that are unique to the specific property involved and are not the result of
the actions of the applicant.” A design consideration would be. And if you want
to allege that it’s a river front lot and all river front lots have that issue, the code
states “if, however, the condition is common to numerous sites so that requests for
similar variances are likely to be received, the board shall base its findings on the
cumulative effect of granting the variance to all who may apply.” So you would
have to evaluate this based on all of John Anderson on the riverfront.
Mr. Driscoll stated that he could go down through the conditions. Item #1 –
“Special conditions and circumstances exist which are peculiar to the land, structure
or building” – there is an alternative. Build a different roof system. Use a different
design. He would have to say that it doesn’t meet the criteria.
Mr. Driscoll continued, #2 – “Special conditions or circumstances do not result
from the actions of the applicant.” This is a design decision on the applicant’s part
and not a restriction on the capabilities of the land.
Mr. Driscoll could go down the list, but this does not meet the requirements. This
board is not authorized by the city codes to grant this. And they would be out of
bounds if they did, and subject to scrutiny by others.
Mr. Strcula understands that the applicant is going for an art deco style roof. He
could have put a house there with a pitched roof and steeple and spires and it could
have been 38-40’ to the top of the spires. He is proposing just a small portion at
the front of his house which is also an entry feature, and it is called out as a staircase
tower. It is not habitable area and is just access to the deck at the back of the house.
There has to be some common ground here or some middle point where this board
can grant this variance. It is subject to interpretation by each board member as to
what the intent is and what we can do. This is a difficult case.
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Mr. Perricelli stated that he doesn’t see any reason why it can’t be granted.
Mr. McNamara stated that he has a list of reasons for the variance. The new code
allows structures up to 20’ above the building height as an exemption, it doesn’t
interfere with the view corridor, and the overall height of the staircase hasn’t
changed at all. It is well for this board to have a ruling on it. The building code
cannot address every issue.
Mr. Driscoll moved to deny the staircase height variance, as submitted. Mr.
Nave seconded the motion. Vote was called, with Mr. Driscoll and Mr. Nave
voting for the denial of the variance, and Mr. Perricelli, Mr. Strcula and Mr.
McNamara voting against the denial of the variance. The motion was denied
with a vote of 2-3.
Attorney Emery stated that someone needs to make a motion for approval, if that is
what they want to do.
Mr. Perricelli moved to approve the staircase height variance, as submitted.
Mr. Strcula seconded the motion. Vote was called, with Mr. Perricelli, Mr.
Strcula and Mr. McNamara voting for the variance, and Mr. Nave and Mr.
Driscoll voting against the variance. The variance was approved with a vote
of 3-2.
Mr. McNamara stated that diversity is a good thing. Sometimes the winners and
losers get disgruntled, but the whole city is full of diversity, and this is just one
reason which hopefully keeps everyone heading in the right direction.

V.

OTHER BUSINESS
Mr. Spraker stated that there are a couple of things coming to the board in July, one
item being an appeal to the Chief Building Official’s denial of a permit. Based on
the volume of what might be coming to the board, we would like to have two
meetings in July. Our regularly scheduled meeting is July 11th and then we would
request a meeting on the 18th. The denial of the Building Officials permit would be
heard at the meeting on the 11th and the regular meeting would be on the 18th.
Please let Ms. Nagel know if you will be available for both meetings.

VI.

ADJOURNMENT
As there was no other business, the meeting was adjourned at 8:18 p.m.
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Respectfully submitted,

ATTEST:

______________________________
Steven Spraker, Planning Director

___________________________________
Dennis McNamara, Chairman
Minutes prepared by Melanie Nagel.
Pursuant to section 286-0105, Florida Statutes, if any person decides to appeal any
decision made by the board of adjustment with respect to any matter considered at this
public meeting, such person will need a record of the proceedings and for such purpose,
such person may need to ensure that a verbatim record of the proceedings is made,
including the testimony and evidence upon which the appeal is to be based.
All persons appealing to the board of adjustment must be present, or represented at
the public hearing scheduled for the consideration of his request. Failure to be present or
to be represented, results in the automatic refusal by this board to grant permission for any
variance. In order to allow the meeting to proceed in an orderly fashion, the board, by
motion, may limit the time allowed for remarks concerning a specific agenda item to a
maximum of thirty (30) minutes for city staff, the designated representative of the applicant
and the designated representative of any organized group and to five (5) minutes for
members of organizations and other individual speakers. Additional time shall be allowed
to respond to questions from the board.
Persons with a disability, such as a vision, hearing or speech impairment, or persons
needing other types of assistance and who wish to attend city commission meetings or any
other board of committee meeting may contact the city clerk in writing, or may call 6770311 for information regarding available aids and services.
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CITY OF ORMOND BEACH
FLORIDA
PLANNING

MEMORANDUM

TO: Board of Adjustments and Appeals members
FROM: Steven Spraker, AICP, Planning Director
DATE: July 3, 2018
SUBJECT: 1001 North U.S. Highway 1, Billboard, Permit #BP18-00002996, Appeal
of a permit denial from the Chief Building Official
This case is an appeal of permit denial by the Chief Building Official for the re-construction
of a billboard located at 1001 North U.S. Highway 1, the Tomoka Boat Club, permit
#BP18-00002996. On December 30, 2017, it was noted that there was construction
activity at 1001 North U.S. Highway 1 with a billboard. The property is located in
unincorporated Volusia County and is subject to the City of Ormond Beach permitting and
Land Development Code standards based on the adopted Interlocal Service Boundary
Agreement between Ormond Beach and Volusia County (see Exhibit 3).
A stop work order was issued on January 2, 2018, based on the fact that there was no
permit for the billboard related work. On February 26, 2018, a permit was submitted to
address the stop work order and to permit the work performed. The permit was reviewed
by City staff and comments were issued based on the concern that the entire billboard
appeared to have been moved forward of its previous location and that it had been reconstructed. An attorney, KENCO signs, and the property owner (via telephone) met with
City staff on April 3, 2018, and discussed the review comments and the concern that the
entire structure had been moved. At this meeting, staff asked to speak with the contractor
who actually preformed the work to determine the improvements that they made.
On April 24, 2018, there had been no additional information on the billboard issue and
the Chief Building Official issued a denial letter of the permit application. The letter is
include in the packet (see Exhibit 1). The letter stated:
“Based upon the information available to me, it is my determination
that a sign permit cannot be issued for the work performed on the
billboard and that the billboard should be removed. Specifically,
Section 3-43(3)(e) of the Land Development Code states, “If more than
seventy-five percent (75%), or the limitation as established by the current
state statutes, of a billboard is destroyed by any cause, then the billboard
sign or structure shall not be permitted to be repaired or replaced.” Based
upon a site visit and past aerial pictures, it is my determination that the
whole structure has been removed and re-constructed in a new location
with new material. The removal and re-construction exceeds the 75%
limitation threshold established in Section 3-43(3)(e) of the Land
Development Code and a sign permit to establish a billboard in a new

Board of Adjustments and Appeals members
July 3, 2018
1001 North U.S. Highway 1, Billboard, Permit #BP18-00002996, Appeal of a permit denial from the Chief Building Official
Page 2

location cannot be issued and the existing billboard is required to be
removed.”
City staff received a letter dated May 2, 2018, from the property owner requesting to
appeal the decision of the Chief Building Official. Appeals of the Chief Building Official
are reviewed and acted upon by the Board of Adjustment and Appeals. On May 17, 2018,
the property owner requested to be heard on July 11, 2018, instead of the June 6, 2018,
meeting date. To date, staff has not received any additional information on the billboard
improvements from the property owner.

Exhibit:
Exhibit 1: April 24, 2018 Chief Building Official letter denying permit building permit #18-2996 at 1001 North
U.S. Highway 1.
Exhibit 2: May 2, 2018, letter from property owner appealing the Chief Building Official denial letter.
Exhibit 3: Interlocal Service Boundary Agreement.
Exhibit 4: Sections from the Ormond Beach Land Development Code regarding signage.
Exhibit 5: Correspondence from City staff to the property owner.
Exhibit 6: State regulation – 14-10.007, Maintenance of nonconforming signs.

EXHIBIT 1

April 24, 2018 Chief
Building Official letter
denying permit building
permit #18-2996 at 1001
North U.S. Highway 1

ATTACHMENT 1

Sign permit application

ATTACHMENT 2

Staff comments on sign
permit application

Current Project - Project Markups Listing
BP18-00002996
File Name

Markup Name

Billboard-3-SEALED.pdf

SSS

Billboard-3-SEALED.pdf

SSS

Markup Text

Based on site visits from the Neighbor
Improvements Department, the review of the
Chief Building Official, and Planning staff visits to
the property, it is City staff's opinion that the
billboard has been relocated and the entire
structure is new.
Section 3-43(3)(e) of the Land Development Code
states, “If more than seventy-five percent (75%),
or the limitation as established by the current
state statutes, of a billboard is destroyed by any
cause, then the billboard sign or structure shall
not be permitted to be repaired or replaced.”
Based on the information that is available, it
appears that more than 75% of the billboard was
removed and then re-constructed a few feet in
front of the old billboard.
Staff is avialable to meet and discuss or consider
any information that demonstrates that the
billboard was repaired in the same location.

Markup Date

Created by

03/12/2018

Steven
Spraker

03/12/2018

Steven
Spraker

ATTACHMENT 3

Pictures of billboard

1
2

December 2014
June 2015

June 2016

1001 North U.S. Highway 1

09/20/2017

September 2017

1

January 2018

2

     



ATTACHMENT 4

2017 and 2018 overhead
aerial views of billboard

Overhead aerial of the location of the billboard at 1003 North U.S. Highway 1

1

1
2

2

Source: https://explorer.pictometry.com/index.php

City staff have reviewed the aerials and visited the site of the billboard. City staff asserts that the entire billboard has been moved approximately 4-5 feet forward. The September 14, 2017 aerial shows
the location of the billboard 4-5 feet off the drive aisle and even with the building. The January 18, 2018 aerial shows the structure next to the drive aisle and next to the second piling cap next to the
building. If the entire structure was moved, the Land Development Code would consider this as a destroyed non-conforming structure that could not be re-built. The non-conformity would be lost once the
structure is removed.

ATTACHMENT 5

2017 and 2018 street
views of billboard

Street view of the location of the billboard at 1003 North U.S. Highway 1

1

2
1

Google map

2

Picture taken on January 2, 2018

Source: https://www.google.com/maps/place/1001+US-1,+Ormond+Beach,+FL+32174/@29.3062555,81.0951818,3a,26.8y,23.05h,86.65t/data=!3m6!1e1!3m4!1sBd7fLm0QMe7v3_Xfp79feA!2e0!7i13312!8i6656!4m5!3m4!1
s0x88e6c34b2cb235cf:0x9f6a74d658b7a395!8m2!3d29.3060208!4d-81.0944467

City staff have reviewed the aerials and visited the site of the billboard. City staff asserts that the entire billboard has been moved approximately 4-5 feet forward. The September 14, 2017 aerial shows
the location of the billboard 4-5 feet off the drive aisle and even with the building. The January 18, 2018 aerial shows the structure next to the drive aisle and next to the second piling cap next to the
building. If the entire structure was moved, the Land Development Code would consider this as a destroyed non-conforming structure that could not be re-built. The non-conformity would be lost once the
structure is removed.

EXHIBIT 2
May 2, 2018 letter from
property owner appealing the
Chief Building Official denial
letter

TOMOKA BOAT CLUB, LLC
1001 N. US HWY NO. 1
ORMOND BEACH, FLORIDA 32174

TEL 386.677.2232
Web www.tomokaboatclub.net
Email sandy@tomokaboatclub.net

BUSINESS OFFICE
S.L.(SANDY) KANEMITSU
11768 CONCORD COURT
CHINO, CA 91710

May 2, 2018

City of Ormond Beach Florida
170 W Granada Boulevard
Ormond Beach, FL 32174

RE:

1001 North U.S. Highway 1, Billboard, Permit #BP18-00002996

Dear Sirs,
We wish to appeal the decision as referenced above and take it to the next level.
Thank you for your assistance.

Sandra L Kanemitsu
Slk:m

EXHIBIT 3
Interlocal Service
Boundary Agreement

EXHIBIT 4
Sections from the Ormond
Beach Land Development
Code regarding signage

Signage section amended
with Ordinance 2018-11
on May 15, 2018.

ARTICLE IV. - SIGN REGULATIONS
Sec. 3-38. - Purpose.
(a)

It is the purpose of this section to promote the public health, safety and general welfare
through reasonable, consistent and non-discriminatory sign standards. The sign regulations
in this Chapter are also designed and intended to meet the statutory requirement that this
municipality adopt land development regulations that regulate signage, a requirement set
forth in Section 163.3202(f), Florida Statutes. The sign regulations in this Chapter are not
intended to censor speech or to regulate viewpoints, but instead are intended to regulate the
adverse secondary effects of signs. The sign regulations are especially intended to address
the secondary effects that may adversely impact aesthetics and safety. The sign regulations
are designed to serve substantial government interests and, in some cases, compelling
governmental interests such as traffic safety and warning signs of threats to bodily injury or
death. The City specifically finds that these sign regulations are narrowly tailored to
achieve the compelling and substantial governmental interests of traffic safety and
aesthetics, and that there is no other way for the City to further these interests.
This section regulates signs, as defined in this Land Development Code, which are placed on
private property or on property owned by public agencies including the City, and over which
the City has zoning authority. This Chapter is not intended to extend its regulatory regime
to objects that are not traditionally considered signs for purpose of governmental regulation.
The City of Ormond Beach is primarily a single family residential and resort community on
the east coast of Florida. A part of the economic base of the City is dependent on visitors.
In order to preserve and promote the City as a desirable community in which to live, vacation
and do business, a pleasing, visually attractive environment is of foremost importance. The
regulation of signs within the City is an important means by which to achieve this desired
end.
These sign regulations have been prepared with the intent of enhancing the visual
environment of the City and promoting its continued well-being, and are intended to:

(a)

The intent of this chapter is to ensure adequate means of communication through signage
while maintaining the attractive visual appearance within the city. The regulations and
requirements set forth herein are adopted for the following purposes:
(1)

To preserve, protect and promote public health, safety, welfare and general aesthetic
quality of the city.

(1)

Encourage the effective use of signs as a means of communication in the City;

(2)

Maintain and enhance the aesthetic environment and the City’s ability to attract
sources of economic development and growth;

(3)

Improve pedestrian and traffic safety;
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(4)

Minimize the possible adverse effect of signs on nearby public and private property;

(5)

Foster the integration of signage with architectural and landscape designs;

(6)

Lessen the visual clutter that may otherwise be caused by the proliferation, improper
placement, illumination, animation, excessive height, and excessive sign (area) of
signs which compete for the attention of pedestrian and vehicular traffic;

(7)

Allow signs that are compatible with their surroundings and aid orientation, while
precluding the placement of signs that contribute to sign clutter or that conceal or
obstruct adjacent land uses or signs;

(8)

Encourage and allow signs that are appropriate to the zoning district in which they are
located;

(9)

Establish sign size in relationship to the scale of the lot and building on which the
sign is to be placed or to which it pertains;

(10)

Preclude signs from conflicting with the principal permitted use of the site and
adjoining sites;

(11)

Regulate signs in a manner so as to not interfere with, obstruct the vision of or distract
motorists, bicyclists or pedestrians;

(12)

Except to the extent expressly preempted by state or federal law, ensure that signs are
constructed, installed and maintained in a safe and satisfactory manner, and protect
the public from unsafe signs;

(13)

Preserve, conserve, protect, and enhance the aesthetic quality and scenic beauty of all
districts of the City;

(14)

Allow for traffic control devices without regulation consistent with national
standards and whose purpose is to promote highway safety and efficiency by
providing for the orderly movement of road users on streets and highways, and that
notify road users of regulations and provide warning and guidance needed for the
safe, uniform and efficient operation of all elements of the traffic stream;

(15)

Protect property values by precluding, to the maximum extent possible, sign types
that create a nuisance to the occupancy or use of other properties as a result of their
size, height, illumination, brightness, or movement;

(16)

Protect property values by ensuring that sign types, as well as the number of signs,
are in harmony with buildings, neighborhoods, and conforming signs in the area;

(17)

Regulate the appearance and design of signs in a manner that promotes and enhances
the beautification of the City and that complements the natural surroundings in
recognition of this City’s reliance on its natural surroundings and beautification
efforts in retaining economic advantage for its resort community, as well as for its
major subdivisions, shopping centers and industrial parks;
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(18)

Enable the fair and consistent enforcement of these sign regulations;

(19)

Promote the use of signs that positively contribute to the aesthetics of the community,
are appropriate in scale to the surrounding buildings and landscape, and advance the
City’s goals of quality development;

(20)

Provide standards regarding the non-communicative aspects of signs, which are
consistent with city, county, state and federal law;

(21)

Provide flexibility and encourage variety in signage, and create an incentive to relate
signage to the basic principles of good design; and

(22)

Assure that the benefits derived from the expenditure of public funds for the
improvement and beautification of streets, sidewalks, public parks, public
rights-of-way, and other public places and spaces, are protected by exercising
reasonable controls over the physical characteristics and structural design of signs.

(2 23) To provide adequate opportunity to advertise in commercial areas while preventing
excessive advertising which would have a detrimental effect on the character and
appearance of such districts.
(3)

To limit signs in noncommercial districts to essential uses, primarily for purposes of
identification and information, in order to preserve and protect the character and
appearance of such districts.

(4 24) To reduce glare and improve public safety and to reinforce the character of unique
areas such as the historic district, the Downtown Overlay District and the Greenbelt
and Gateway Preservation District.
(5 25) To protect the general public from damage and injury caused by the faulty and
uncontrolled construction and use of signs within the city.
(6 26) To protect and maintain the visual integrity of roadway corridors within the city by
establishing a maximum amount of signage on any one (1) site to reduce visual
clutter.
(b)

Where there is conflict between this article and other sections of this Code, the most
restrictive regulations shall apply.

(c) This section does not regulate governmental signs on government property, including traffic
control devices.
Sec. 3-39. - Sign permit required.
(a)

Before erecting, relocating, altering, or replacing any sign not specifically exempt under
these regulations, the person authorized to erect such sign shall first secure a permit from the
building division. The installment or painting of any sign requiring a permit under this article
shall be conducted by and permitted to the property owner, or by a sign contractor, general
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contractor or building contractor. An applicant for a sign permit shall submit the following to
the chief building official:
(1)

An accurate, scaled drawing which shows the dimensions, materials, illumination and
colors of the proposed sign;

(2)

Construction details meeting the state building code;

(3)

Electrical plans conforming to the requirements of building and electrical codes
adopted by the city;

(4)

A survey and elevation drawing showing the location of the proposed sign on the site or
building, including dimensions to property lines and/or buildings on the site; and

(5)

The location, type and dimensions of other signs on the same site advertising the same
business.

(b)

An application for a sign permit shall be completed at the time such plans are submitted;
however, the payment of the fee is not required until the permit is issued. All signs shall be
inspected annually, with the inspection to cover the period from October 1 to September 30.
Inspection and renewal fees shall be established by ordinance.

(c)

Sign permit application review. This process provides the exclusive method for any appeals
regarding sign permits. An applicant shall submit a sign permit application for a permanent
sign to the planning and building department, building inspection division, or such other
office as may be designated by the City. The sign permit application shall be reviewed for a
determination of whether the proposed sign meets the applicable requirements of this chapter
and any applicable zoning law of the City of Ormond Beach as set forth in the City of
Ormond Beach’s Code of Ordinances. Whenever required by state statute, the explanation
for a denial of a sign permit shall include a citation to the applicable portions of an ordinance,
rule, statute, or other legal authority for the denial of the permit; in the event that the
applicant fails to receive a statutorily required explanation, the applicant shall submit a
written request for the explanation to the City’s Planning Director via certified mail.
(1)

The review of the sign permit application shall be completed within thirty (30) calendar
days following receipt of a completed application, not counting the day of receipt and
not counting any Saturday, Sunday, or legal holiday that falls upon the first or the
thirtieth (30th) day after the date of receipt.

(2)

A sign permit shall either be approved, approved with any condition that is specifically
described and set forth in the Land Development Code or the City of Ormond Beach’s
Code of Ordinances, or disapproved, and the decision shall be reduced to writing. A
disapproval shall include or be accompanied by a statement of the reason(s) for the
disapproval.

(3)

In the event that no decision is rendered within thirty (30) calendar days following
submission, the application shall be deemed denied and the denial shall be a final
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decision of the City if the applicant chooses not to seek reconsideration at that time.
At any time within sixty (60) calendar days, not counting any intervening Saturday,
Sunday, or legal City holiday, following passage of the thirty (30) day period, the
applicant may submit a written request via certified mail to the City for a decision
setting forth the reason that the application was not approved and the City shall
promptly respond within ten (10) calendar days after receipt of the written request, not
counting the day of receipt and not counting any Saturday, Sunday, or legal holiday, by
providing a written explanation of the reason(s) for the nonapproval of the application
for the permanent sign.
(d)

An approval, an approval with conditions, or disapproval by the Planning Director shall be
deemed the final decision of the City upon the application.

(e)

In the case of an approval with conditions or a disapproval, including a disapproval by lapse
of time as described herein, an applicant may ask for reconsideration of the decision on the
grounds that the Planning Director may have overlooked or failed to consider any fact(s) that
would support a different decision.

(f)

(1)

A written request for reconsideration, accompanied by such additional fact(s) that
address the deficiencies that the applicant may wish the Planning Director to consider,
shall be filed with the Planning Director within fourteen (14) calendar days after the
date of the written decision. No fee shall be required for a request for reconsideration.

(2)

Upon the timely filing of a request for reconsideration, the decision of the Planning
Director or designee shall be deemed stayed and not a final decision until the request
for reconsideration is decided. The request for reconsideration shall be decided within
fourteen (14) calendar days of receipt by the City, not counting any intervening
Saturday, Sunday, or legal City holiday. Such decision shall be in writing and shall
include a statement of the reason(s) for the decision. In the event that no decision is
rendered within fourteen (14) calendar days following the request for reconsideration,
the application shall be deemed denied and the denial shall then be a final decision of
the City. At any time within sixty (60) calendar days, not counting any intervening
Saturday, Sunday, or legal City holiday, following passage of the fourteen (14)
calendar day period, the applicant may submit a written request via certified mail to the
City and request a decision setting forth the reason for the denial of the request for
reconsideration, and the City shall promptly respond within ten (10) calendar days after
receipt of the written request, not counting the day of receipt and not counting any
Saturday, Sunday, or legal holiday, by providing a written explanation of the reason(s)
for not approving the application upon reconsideration.

All decisions shall be mailed, transmitted electronically, or hand delivered to the applicant.
A record shall be kept of the date of mailing, electronic transmittal, or hand delivery. For
the purposes of calculating compliance with the thirty (30) day deadline for a decision upon
an application or the fourteen (14) day deadline for a decision upon request for
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reconsideration, the decision shall be deemed made when deposited in the mail, transmitted
electronically, or hand delivered to the applicant.
(g)

(h)

As exceptions to the foregoing, the thirty (30) day deadline for approval and the fourteen (14)
day deadline for a decision upon receipt of a request for a reconsideration shall not apply
(that is, the time shall be suspended):
(1)

In any case in which the application requires a rezoning of the property, or an
amendment to the comprehensive plan of the City, then upon written request of the
applicant delivered to the Planning Director by certified mail before the applicable
deadline, the time shall be suspended until a final decision is made upon the application
for the variance, rezoning, or comprehensive plan amendment.

(2)

If the applicant is required to make any change to the application in order to obtain an
unconditional approval so as to satisfy an express provision of state law, the Land
Development Code, or the City of Ormond Beach Code of Ordinances, then upon the
written request of the applicant delivered by certified mail to the Planning Director
before the applicable deadline, the time shall be suspended while the applicant makes
such change.

(3)

If an applicant is required by state statute or by any express provision of either the Land
Development Code or the City of Ormond Beach Code of Ordinances to obtain an
approval of the sign from any other governmental agency within the limitations set
forth in Section 166.033(4), Florida Statutes, then upon the request of the applicant in
writing delivered by certified mail before the applicable deadline, the time shall be
suspended. The time shall remain suspended until such approval is obtained or until
the applicant requests, in writing, delivered by certified mail to the Planning Director,
that the City take final action. The City shall comply with the provisions of Section
166.033(4), Florida Statutes.

(4)

In any of the foregoing cases, the applicant may elect to not make any changes to the
application or to not obtain an approval that may be required by another governmental
agency, and may instead demand, in writing, a final decision upon the sign permit
application as filed. Such a written demand shall be delivered by certified mail to the
Planning Director. In such event, the Planning Director shall make a decision on the
application as appropriate within thirty (30) business days after receiving such demand.
If a decision is not made in such a time, the application shall be deemed denied.

Any person aggrieved by the decision of the Planning Director upon a sign permit
application, or aggrieved by any failure by the Planning Director or by any other City official
to act upon a sign permit application in accordance with the Land Development Code, shall
have the right to seek review by the City Commission if a notice of appeal is filed within 30
days from the date the action was required. Any person aggrieved by the decision of the
City Commission shall have the right to seek judicial review by the Circuit Court of the
Seventh Judicial Circuit in and for Volusia County, Florida, or by any other court of
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competent jurisdiction, filed in accordance with the requirements of law, seeking such
appropriate remedy as may be available.
(i)

If an applicant believes that his or her speech rights are being denied due to enforcement of
subsection 3-39(e) or 3-39(g), above, he or she may immediately contact the Planning
Director in writing, via certified letter, and request immediate review of any pending sign
permit application. If such a letter is received by the Planning Director, the City shall have
twenty (20) days to review the permit application under subsection 3-39(c) above,
notwithstanding provisions of Section 3-39(e) or (g) above. If the Planning Director does
not respond to the applicant following receipt of the certified letter, the substance of the
applicant’s complaint shall be deemed rejected.

(j)

If an application is deemed incomplete, the applicant may either take steps to submit a
complete application or challenge the City’s decision by seeking review by the City
Commission within 30 days from the date the City finds the application incomplete. Any
person aggrieved by the decision of the City Commission shall have the right to seek judicial
review by the Circuit Court of the Seventh Judicial Circuit in and for Volusia County,
Florida, or by any other court of competent jurisdiction, filed in accordance with the
requirements of law, seeking such appropriate remedying as may be available.

(k)

Sign permit fees. Before issuance of a permit, the Planning Director shall collect the
necessary sign permit fees. The sign permit fees shall be as designated by resolution of the
City Commission.

(l)

Inspection. The Planning Director may make or require any inspections to ascertain
compliance with the provision of this section and the Land Development Code.

(m) Revocation of sign permit. If the work under any sign permit is proceeding in violation of
this section, the Land Development Code, or the Florida Building Code, or should it be found
that there has been any false statement or misrepresentation of a material fact in the
application or plans on which the sign permit was based, the permit holder shall be notified
of the violation. If the permit holder fails or refuses to make corrections within ten (10)
days, it shall be the duty of the Planning Director to revoke such sign permit and serve notice
upon such permit holder. Such notice shall be in writing and signed by the Planning
Director. It shall be unlawful for any person to proceed with any part of work after such
notice is issued.
Sec. 3-40. - Signs exempt from the permitting standards of this article.
The City has an interest in allowing the following signs in order to comply with State and
local laws and to promote public safety on City property or in the street right-of-way. Any sign
which does not meet the criteria of this section and is not specifically permitted elsewhere in this
article is prohibited. The following signs are exempt from the permitting requirements of this
article, provided they meet all building permit and electrical code standards, are kept in good
repair, and are not placed in such a manner as to create a hazard of any kind:
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(1)

Noncommercial temporary signs do not require a sign permit.

(2)

Signs on property for sale or lease do not require a sign permit if under 16 square feet.

(1 3)

Address and ingress/egress signs for safety and traffic circulation purposes only.
Signs not exceeding one and one-half (1½) six (6) square feet in area and bearing no
commercial content. only street address numbers, post office box number and the
names of the occupants of any private premises, for identification purposes only.
Every building must display an address sign that is clearly visible from the street for
911 purposes.

(2)

Legal or public hearing notices posted by an authorized representative of a
governmental agency.

(4)

Interior Facing Signage. The City does not intend that Article IV regulate or be
applicable to signage located in the interior of school yards, ball/play fields or similar
uses where such signage is designed to face the interior of such location and is not
designed to be viewed or seen from adjacent roadways.

(3)

Identification, informational or directional signs erected by any governmental
agency.

(4)

Signs directing and guiding traffic and parking on private property which do not
exceed six (6) square feet in area and bear no advertising matter.

(5)

Flags and insignia of the United States or the state which are five feet (5') by eight
feet (8') or smaller. (Note: Flagpole shall require building permit).

(6)

Integral decoration or architectural festoon of buildings except letters, trademarks,
moving parts or moving lights.

(7 5)

Projecting signs in nonresidential areas displaying the name of the business and
having an area of two (2) square feet or less when located under a pedestrian canopy,
excepting that only one (1) such sign shall be allowed for each building occupancy.

(8)

Bumper stickers properly displayed on motor vehicles.

(9)

Buses, taxicabs and similar common carrier vehicles which are licensed or certified
by a public body or agency.

(10)

Credit card logos, open-close, hours of operation, registration and licensing
information.

(11)

Signs on newsracks, phone booths, bus shelters, vending machines and similar
structures related to the product or service provided therein.

(12)

Community event posters, provided that such posters are removed within three (3)
days after the event and have a sign area less than eight (8) square feet. Community
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event posters shall not be posted closer than forty-five (45) days from the day the
event is scheduled to commence.
(13 6) Window signs, provided they meet the requirements of this article.
(7)

Signs on vehicles parked on commercially zoned property are allowed, provided that
the vehicle otherwise conforms to any pertinent requirement of this Code, is not used
as a means of providing additional signage not otherwise permitted by this Code,
does not cause visual blight or a safety hazard, particularly at the entrance to business
premises and shopping centers, and is in conformance with the following:
(a)

The vehicle is parked within the confines of a building;

(b)

The vehicle is parked in an area designated on an approved site plan for the
storage of commercial vehicles owned by the business operated at the site; or

(c)

The vehicle is properly licensed and maintained in an operable condition and:
(i)

When it is not being operated during the normal course of business hours,
the vehicle is not parked in such manner as to intentionally promote its
use for advertising purposes; and

(ii)

When it is not being operated during the normal course of business, the
vehicle is parked in a designated commercial loading or storage area
shown on an approved site plan; and

(iii) If the building housing the business being advertised abuts any arterial
road, the vehicle may not be parked within the front and side corner
setbacks established by this Code.
(8)

Signs protected by state statute, however all signs require a building permit.
***

Sec. 3-42. - Prohibited signs.
It shall be a violation of this article to erect or maintain the following signs:
(1)

Signs not specifically allowed by this article.

(2)

Signs on or over any public property or public right-of-way except for permitted A
Frames and Projecting signs meeting the requirements of Sec. 3-46 and 3-40(5)
respectively. Except as required by state law or otherwise permitted by this section,
any sign installed or placed on public property shall be deemed illegal and shall be
forfeited to the public and subject to confiscation. In addition to other remedies
hereunder, the City shall have the right to recover from the owner or person placing
such sign the cost of removal and disposal of such sign. as is specifically permitted
in these regulations. Signs may be erected on public property only by an authorized
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representative of a public agency or a quasi-public agency, provided such sign is
approved by the city commission prior to its erection. Signs on state road
rights-of-way shall fully comply with F.A.C. ch. 14-51.
(3)

Advertising signs on benches, trash receptacles, phone booths, bus shelters and
similar structures, when visible from the public rights-of-way.

(4)

Portable signs.

(5)

Billboards.

(6)

Off-site signs.

(7)

Revolving signs.

(8)

Snipe signs.

(9)

Wind signs.

(10)

Human directional signs (costumes, waving hands, waving flags, etc.).

(11)

Signs which are painted to any part of a building.

(12 10) Exposed electric discharge tubing, such as exposed neon tubing, shall not be
permitted on the exterior of a building except as window signage in accordance
with section 3-48.F.
(13 11) Arrangements of lights in rows, strings, patterns or designs that outline or are
attached to any portion of a building or structure, including windows, are
prohibited. This prohibition does not apply to lights which are an integral part of an
approved sign or those required for public safety.
(14 12) Electric backlit awnings containing any graphic symbol or lettering used for
signage. Decorative awnings not containing any signage, logos or other form of
graphic illustration may be backlit.
(15 13) Flutter signs, feather signs, streamers, wind activated signs, Bballoons or other
inflatable items. in commercial businesses unless authorized by the city for a
special event.
(16)

Signs or banners announcing community or special events shall not be located
within the public right-of-way unless approved by the site plan review committee.

(14)

Wall wrap signs.
***
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Sec. 3-44. - General sign regulations.
All signs shall comply with the following regulations:
(1)

Compliance with other codes. All signs shall be erected, altered or maintained in
accordance with the city's adopted building and electrical codes and all other
applicable regulations.

(2)

Fire and health hazards. Vegetation shall be kept trimmed in front of, behind, and
underneath the base of any ground sign for a distance of ten feet (10'), and no rubbish
shall be permitted to remain under or near such sign which would constitute a fire or
health hazard.

(3)

Public interference. Signs shall not create a traffic or fire hazard, nor create
conditions which adversely affect public safety.

(4)

Signs over public right-of-way. Only one (1) sign per business use is allowed to
overhang the public right-of-way. The portion of any sign overhanging the
right-of-way shall not extend more than four feet (4') beyond the right-of-way line
and shall not exceed forty (40) square feet in area, provided that there is a minimum
clearance of eight feet (8') above the ground and that such signs do not overhang a
vertical projection of the curbline. No support of the sign structure shall be upon the
public right-of-way. No permit shall be issued for any sign overhanging the public
rights-of-way in accordance with this provision unless the applicant posts a bond, or
public liability insurance. Such bond or liability insurance shall be kept in effect at all
times.

(4 5)

Wind pressure and dead load requirements. All signs shall be designed and
constructed in strict conformity with the state building code; the chief building
official is authorized to require certification thereof by a licensed professional
engineer.

(5 6)

Illumination. The brightness of an illuminated sign shall not exceed thirty (30)
footcandles as measured with a light meter five feet (5') away from the sign. Except
for signs located facing or fronting the public right-of-way, signs that are within one
hundred-fifty feet (150') of a residential district or existing, conforming single-family
home shall be indirectly illuminated and designed to have the minimum impact on
the residential neighborhood. White backgrounds are prohibited for interior
illuminated signs.

(6 7)

Prohibited lights. There shall be no red, amber, blue or green lights, either fixed,
moving or flashing, which could create confusion with traffic lights or lights on
emergency vehicles.
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EXHIBIT 5
Correspondence from City
staff to the property owner

Spraker, Steven
From:
Sent:
To:
Subject:

Sandy <sandy@tomokaboatclub.net>
Wednesday, June 20, 2018 3:57 PM
Spraker, Steven
RE: 1001 North US Highway 1

Thank you.

Sandy Kanemitsu, President
Tomoka Boat Club, LLC
386‐677‐2232

From: Spraker, Steven [mailto:Steven.Spraker@ormondbeach.org]
Sent: Tuesday, June 19, 2018 10:30 AM
To: 'Sandy'
Cc: Emery, Ann-Margret; Griffith, Tom; Mason, Chris
Subject: RE: 1001 North US Highway 1

Good afternoon:
Please find attached a notification letter of the July 11, 2018 Board of Adjustment and Appeals meeting
date. I have mailed a hard copy to you.
Thank you
Steven
Steven Spraker, AICP
Planning Director

Planning Department
22 South Beach Street, Room 104
Ormond Beach, FL 32175
Direct Line:
386.676.3341
Department: 386.676.3238
Cell:
386.366.1590
Fax:
386.676.3361
E-mail:
Steven.Spraker@ormondbeach.org

1

From: Sandy [mailto:sandy@tomokaboatclub.net]
Sent: Thursday, May 17, 2018 2:36 PM
To: Spraker, Steven <Steven.Spraker@ormondbeach.org>
Subject: RE: 1001 North US Highway 1
Hello Mr. Spraker,
Can we please schedule this for the hearing date of July 11, 2018 due to my scheduling conflicts?
Also, to clarify in our conversation, I stated I am not aware whether the contractor moved the billboard or not, because I did
not approve doing so. I will follow up closer to the July hearing date if I am able to meet with the City staff prior to the hearing.
Thank you,

Sandy Kanemitsu, President
Tomoka Boat Club, LLC
386‐677‐2232

From: Spraker, Steven [mailto:Steven.Spraker@ormondbeach.org]
Sent: Monday, May 14, 2018 1:12 PM
To: 'sandy@tomokaboatclub.net'
Cc: Emery, Ann-Margret; Mason, Chris; Griffith, Tom
Subject: 1001 North US Highway 1

Good afternoon:
Thank you for our telephone conversation this afternoon. It was indicated that you may have a conflict for
the June 6, 2018 Board of Adjustment and Appeals date and that you were awaiting confirmation on
another event that was scheduled prior to confirming the June 6, 2018 BOAA date. I advised that City staff
would need to provide notice of the June 6, 2018 hearing date on or before May 18th . The next BOAA
date would be July 11, 2018. Staff is open to asking the BOAA for a special hearing date if you so
desire. My understanding is that you will let me know by May 18, 2018 regarding the desired date for the
BOAA hearing.
You expressed a desire to potentially meet with City staff and we are available to meet if desired. As
explained during our conversation, the billboard is an existing non-conforming sign and if destroyed/moved
there is not an ability for City staff to approved a new billboard. During our conversation, it was stated that
you never approved the contractor to move the billboard.
Please contact me if there are any questions.
Steven
Steven Spraker, AICP
Planning Director
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Planning Department
22 South Beach Street, Room 104
Ormond Beach, FL 32175
Direct Line:
386.676.3341
Department: 386.676.3238
Cell:
386.366.1590
Fax:
386.676.3361
E-mail:
Steven.Spraker@ormondbeach.org

Notice: Under Florida law, e-mail addresses are public records. If you do not want your e-mail address released in
response to a public-records request, do not send electronic mail to this entity. Instead, contact this office by phone or
in writing.
Notice: Under Florida law, e-mail addresses are public records. If you do not want your e-mail address released in
response to a public-records request, do not send electronic mail to this entity. Instead, contact this office by phone or
in writing.
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EXHIBIT 6
State regulation – 14-10.007,
Maintenance of
nonconforming signs

